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Any person aggrieved by this Order-in-Appeal may file an appeal or revision
application, as the one may be against such order, to the appropriate authority in the
following way.

IR GLHIX AT T SA[E -

Revision application to Government of India:

(1)  FeIT IR % A aH, 1994 Ft &RT Fqq A< FqTC T ATHAT o T F TFI*H &1 Hr
IY-LTRT F TIH ToGH 6 SqIq TALETOT ST Al |qiwr, WRa a<al, ¥ d=ew, e [T,
AT Jio, sftae €T 99+, 998 90, 735, (eewl: 110001 & &t S 918« :-

A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4th Floor, Jeevan Deep
Building, Parliament Street, New Delhi - 110 001 under Section 35EE of the CEA 1944
in respect of the following case, governed by first proviso to sub-section (1) of Section-
35 ibid : -
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In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course

warehouse.
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outside India of on excisable material used in the manufacture of the goods which are
exported to any country or territory outside India.

@M 3 g & gAY AT SR F 91g (AT A7 G2 ) [t BT = e g

In case of goods exported outside India export to. Nepal or Bhutan, without
payment of duty.
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Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such
order is passed by the Commissioner (Appeals) on or after, the date appointed under
Sec.109 of the Finance (No.2) Act, 1998.

(2)  FwEE SR goa (i) RawmeEstt, 2001 %[99 9 ¥ sisfa R sy de@rsT-g § &
srtet &, AT arer F wfw s IR fats & @7 aw F Hoger-ary @ o s &
sfadl & |1 SR e fhar ST wRu Sa% 919 g 3 & ged Y F siwta e 35-3 §
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The above application shall be made in duplicate in Form No. EA-8 as specified
under Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date
on which the order sought to be appealed against is communicated and shall be
accompanied by two copies each of the OIO and Order-In-Appeal. It should also be
accompanied by a copy of TR-6 Challan evidencing payment of prescribed fee as
prescribed under Section 35-EE of CEA,. 1944, under Major Head of Account.

(3) %ﬁ?ﬁraﬂaqq & T SRt Y @W@frm@%w@ﬁmzoo#ﬁﬁwﬁ
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‘The revision application shall be accompanied by a fee of Rs.200/- where the
amount involved is Rupees One Lac or less and Rs.1,000/- where the amount involved
is more than Rupees One Lac.

HIHT e, vald STTET o Ua e < T ARSI & I srefier:-
Appeal to Custom, Excise, & Service Tax Appellate Tribunal.

(1)  F=ig ScTaT §foa STamad, 1944 $t gRT 35-81/35-3 ¥ aaeta:-

Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
(2)  Sehicried TR=gR § FATC STTE & oemer @t adter, arfiey ¥ e § €47 49, I
STITET o T AT Tdierts =rariaeeer (Reee) & afdmr &l fifdHr, sewemme § 2nd Fmr,
AT |, AT, FRERATIE, AgHe@e-3800041

To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2ndfloor, Bahumali Bhawan, Asarwa, Girdhar Nagar, Ahmedabad:
380004. In case of appeals other than as mentioned above para.

The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-
3 as prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of
Rs.1,000/~, Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand /
refund is upto S Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of
crossed bank draft in favour of Asstt. Registar of a branch of any nominate public
sector bank of the place where the bench of any nominate public sector bank of the
place where the bench of the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.O.
should be paid in the aforesaid manner notwithstanding the fact that the one appeal
to the Appellant Tribunal or the one application to the Central Govt. As the case may
be, is filled to avoid scriptoria work if excising Rs. 1 lacs fee of Rs.100/- for each.

(4) ST o AR 1970 FT e it aggEt -1 ¥ shwia Maiia fhy aqer 5w
SMAST AT Goenedr FaTRafy Miae i & sresr § & 78% @ T a0 € 6.50 T& F7 /e
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One copy of application or O.I.O. as the case may be, and the order of the
adjournment authority shall a court fee stamp of Rs.6.50 paise as prescribed under
scheduled-I item of the court fee Act, 1975 as amended.

(5) = A GeIfda wret @ R s arer Fawt $it SR ol s srehiva B Strar g S e
[, el SeUTeT o Td dara srfielta =T (Friate) e, 1982 ¥ [Rfga &

Attention in invited to the rules covering these and other related matter contended in
the Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.

(6)  EHT o, Fe IUTEH o T FaTa< FTher =Aranasmer (fHeee) T qid srdielt & Arer
¥ aeqw (Demand) Td &€ (Penalty) T 10% Y& STHT FRAT STHAT gl g1, STEAHTH Id ST
10 #UE 9T gl (Section 35 F of the Central Excise Act, 1944, Section 83 & Section 86
of the Finance Act, 1994)

FEIT SCUTE Yook ST FATHT 3 siavia, AT T Fxied Hl 7T (Duty Demanded)|
(1) €% (Section) 11D ¥ qgd MR T;
(2) Tora vrera e wive Hit TR,
(3) e Hiee Mt % faw 6 % Tga <@ TR
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty
confirmed by the Appellate Commissioner would have to be pre-deposited, provided

that the pre-deposit amount shall not exceed Rs.10 Crores. It may be noted that the
pre-deposit is a mandatory condition for filing appeal before CESTAT. (Section 35 C

(2A) and 35 F of the Central Excise Act, 1944, Section 83 & Section 86 of the Finance
Act, 1994).

Under Central Excise and Service Tax, “Duty demanded” shall include:

(1) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

(6) (i) = ey ¥ Wi erdver STReRer 3 GweT STat o et o AT avS fartad & av 407 Y
9% 3 10% QT U 3R STt aer ave feiad & a9 <vs F 10% ST U T ST e gl
In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute,
or penalty, where penalty alone is in dispute.”
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ORDER-IN-APPEAL

The present appeal has been filed by M/s. Rajendrakumar Chauhan,B/1,Sattadhar Park, Nr.
Shivkadar Flat, Chandlodiya, Ahmedabad-380061, (hereinafter referred to as “the appellant™)
against Order-in-Original No. CGST/WTO07/HG/941/2022-23 dated 28.02.2023 (hereinafter
referred to as “the impugned order”) passed by the Assistant Commissioner, Central GST, Division

VII, Ahmedabad North (hereinafter referred to as “the adjudicating authority™).

2, Briefly stated, the facts of the case are that the appellant are holding PAN No.
AFOPC9307F. On scrutiny of the data received from the Central Board of Direct Taxes (CBDT) for
the FY 2015-16, it was noticed that the appellant had earned an income of Rs. 56,39,784/- during
the above period, which was reflected under the heads “sales of services (Value from ITR)"filed
with Income Tax department. Accordingly, it appeared that the appellant had earned the said
substantial income by way of providing taxable services but had neither obtained Service Tax
registration nor paid the applicable service tax thereon. The appellant were called upon to submit
copies of required documents for assessment for the said period. However, the appellant had not

responded to the letters issued by the department.

2.1 Subsequently, the appellant were issued Show Cause Notice No. CGST/Abad North/Div-
VII/AR-IV/TPD/Un Reg/15-16/2021/37 dated 24.12.2020 demanding Service Tax amounting to
Rs. 8,17,768/- for the period FY 2015-16, under proviso to Section 73 of the Finance Act, 1994.
The SCN also proposed recovery of interest under Section 75 of the Finance Act, 1994; and

imposition of penalties (i) under Section 77(1)(a) , 77(1)(c) ,77(2) and (ii) Section 78 of the
Finance Act, 1994.

2.2 Subsequently, the Show Cause Notice was adjudicated vide the impugned order by the
adjudicating authority wherein considering the appellant’s submission, the demand of Service
Tax ‘amounting only of Rs. 8,17.768/- was confirmed under proviso to Sub-Section (1) of
Section 73 of the Finance Act, 1994 along with Interest under Section 75 of the Finance Act,
1994 for the period FY 2015-16. Further (i) Penalty of Rs. 8,17,768/- was imposed on the
appellant under Section 78 of the Finance Act, 1994; (i) Penalty of Rs. 10,000/- was imposed on
the appellant under Section 77(1)(a) & 77(1)(c) of the Finance Act, 1994: and (iii) Penalty of Rs.
10,000/ was imposed on the appellant under Section 77(2)of the Finance Act, 1994,

3. Being aggrieved with the impugned order passed by the adjudicating adlhouiy the

appellant have preferred the present appeal, inter aiia, on the following grounds:

o The appellant submitted that they were engaged in construction activity. They denied all

the allegations made against them in SCN ‘and 1rr1puf,ned’O’Or The OI0 was issued ex

'f,!,
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of natural justice. The appellant submitted that they were given 3 opportunities of hearing
within the period of 5 days vide single letter and the same goes against the principals of
natural justice. They made reference of the case of Regent Overseas wherein the Hon’ble

High Court held that a single letter giving 3 opportunities of hearing can’t be treated as
valid opportunity of hearing.

Further the appellant submitted that they provided Work contract service and the SCN
was issued without giving the benefit of Rule 2A of the valuation rules(Service tax
determination of value rules 2006) which is bad in law. The benefit on account of
transfer of property of materials should be allowed to them. The appellant has provided
the service to Gujarat Ambuja Exprots Limited, M/s Shrinivas Organizers Pvt. Ltd and
various other body corporate which can be verified from the Form 26AS for the relevant
period.therefore, they are liable to pay service tax only on the 50% of the service portion

as per Notification No 30/2012-ST dated 20.06.2012.

The appellant submitted that they have not suppressed aﬂy fact from the department and
extended period can’t be invoked in this case and therefore the entire demand is being hit
by the bar of limitation. The meaning of word “suppression” was considered by the
Hon’ble Supreme Court in the case of Continental Foundation Jt. Venture Vs. CCE,
Chandhigarh, reported in 2007(216) ELT 177(SC) wherein in it was held that the mere
omission to give correct information was not suppression of facts unless it was deliberate

and to stop the payment of duty.

They also place reliance on the judgement in case of M/s Jaiprakash Industries Limited,
reported in 2002 (146) ELT 481(SC) wherein the Hon’ble Supreme Court of India held
that a bonafide doubt as to non-dutiability of goods was sufficient for the appellant to
challenge the demand. Mere failure to pay service tax on account of interpretation of law
would not be sufficient to invoke extended period. In absence of mens rea, penalty can’t
be imposed. They placed reliance on the following case law:

(i) M/s Pahwa Chemicals Private Ltd Vs Commissioner-2005(189) ELT 257(SC);

(i) M/s Hindustan Steel Ltd. Vs State of Orissa-1978(2) ELT]j 159 (SC).
(iii) M/s Padmini Products Vs. Collector of C.Ex., 1989(043) ELT 0195(SC)

The appellant assuming that they are liable to pay service tax, stated that they were not
given the benefit of cum-tax principle by the adjudicating authority as they have not

charged any service tax from any client. They placed reliance on the following case laws:

i) The judgment of the Hon'ble Supreme Court in the case of Maruti Udyq g Limited
as reported in 2002 (141) ELT 3 (SC).
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i) The Honorable West Zonal Bench in case of PROFESSIONAL COURIERS
Versus COMMISSIONER OF SERVICE TAX, MUMBALI reported 2013 (32) S.
T.R. 348 (Tri. - Mumbeai).

Further, Section 67 as amended itself states that where the gross amount charged is inclusive of
Service Tax payable, in other words where Service Tax is not charged additionally the value
should be taken as cum-tax value.

Section 67(2): Where the gross amount charged by aservice provider, for the service provided or to be
provided inclusive of service tax payable, the value of such taxable service shall be such amount as, with
the addition of tax payable, is equal to the gross amount charged.

They prayed to set aside the impugned OIO on the above grounds.

4, Personal hearing in the case was held on 04.01.2024. Shri Manojkumar Nogiya, Tax
Consultant and Shri Rajendrakumar Chauhan appeared for personal hearing. They sated that the
appellant is doing POP work for construction projects/individual projebts. The work falls under
original works contract where 60% abatement of volume is allowed. Eurther some of the clients
are body corporate where liability to pay service tax is only 50% in forward charge mechanism.
He submitted additional documents and reiterated the written submission and requested to allow

the appeal.

5. I have carefully gone through the facts of the case, grounds of appeal, submissions made
in the Appeal Memorandum and documents available on record. The issue to be decided in the
present appeal is whether the impugned order passed by the adjudicating authority, confirming
.the demand of service tax against the appellant along with interest and penalty, in the facts and

circumstance of the case, is legal and proper or otherwise. The demand pertains to the petiod FY
2015-16. |

6. It is observed that the main contention of the appellant is that they were not provided the
oppoftunity of personal hearing and document submission and in the absence of relevant

documents the adjudicating authority decided the matter ex parte basis.

Now, as per submission before me, it is seen that the appellant has earned total amount
Rs. 56,39,784/- against the activity of POP work of various construction projects. The activity
involves service portion as well as goods portion and the same is also shown in the invoices
furnished by the appellant. Hence the same is covered under work contract service. Being the
. original work, 60% abatement on the total consideration is available to them as per Rule 2A of
the valuation rules (Service tax determination of value rules 2006). The benefit of the same may

be extended to them.

Further, as per submission, during the F.Y. 20151r6,xth “Tigyeprovided the above

service to the following service recipients:
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Invoice Sr. No. | Service Recipient Total amount in Rs. Remarks
01/15-16 Quality Furniture and | 67,784/- Body corporate
projects pvt ltd.
02/15-16 True Value | 75,000/- Body corporate
management - Cons.
Pvt.Ltd.
03/15-16 Gujarat Ambuja Export | 8,35,000/- Body corporate
Ltd.
04/15-16 Microtech IT Systems | 65,000/- Body corporate
' Pvt. Ltd.
06/15-16 Shrinivas  Organisors | 10,31,200/- Body corporate
Pvt. Ltd.
Total | 20,73,984/-
05/15-16 Aditya Constructions 30,00,287/- .| Other than Body corporate
07/15-16 Super city 5,65,513/- Other than Body corporate
Total 35,65,800/-
Gross Total 56,39,784/-

From the above it may be seen that they have provided the said work contract service to
body corporate of Rs. 20,73,984/- and of Rs. 35,65,800/- to Other than Body corporate. In case
of services provided to body corporate, 50% of the liability to pay the service tax is upon
recipient and remaining 50% is upon service provider as per Notification No 30/2012-ST dated
20.06.2012. Therefore the contention of the appellant appears to be sustainable and the benefit of

the said notification may also be extended to them.

Further, while going through the invoices furnished by the appellant, it can be seen that
they have not charged any service tax amount separately and in this case the gross receipt may
be considered as inclusive service tax. Therefore, the duty-cum benefit may also be given after

re-computation of the taxable income. Considering all the facts, the actual taxable amount and

service tax liability comes as under:

Sr.No. | Amount of Service (In Rs.) Remarks

1 20,73,984/- Service being provided to Body corporate

2 10,36,992/- Taxable income for the appellant as per
Notification No 30/2012-ST dated 20.06.2012

3 35,65,800/- Service being provided to Non-Body corporate

4 35,65,800/- Taxable income for the appellant

5 46,02,792/- Total Taxable value (1+4)

6 18,41,117/- Taxable Value after 60% abatement as per Rule
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2A of the wvaluation rules (Service tax

determination of value rules 2006)

7 16,00,971/- Taxable Value after duty cum benefit

8 2,40,146/- Service tax payable @ 15%

From the above table it can be seen that after considering all the contention made by the
appellant, the net taxable amount comes as Rs. 16,00,971/- and the service tax on the same Rs.
2,40,146/- is required to be recovered from them along with interest and penalty.

7. © Accordingly I pass following order in appeal,

7.1 I uphold service tax to the extent payable on the taxable value of Rs. 16,00,971/- only;

7.2 Interest as applicable, under section 75 of the Finance Act,1994 is also recoverable on the

service tax amount as per para 7.1;
7.3 T uphold the penalties under section 77(1) & 77(2) and

7.4 T uphold the penalty under section78 of the Finance Act,1994, equal to the service tax
upheld in para 7.1 above.

8. rdier Kl GIeT &St et S Iyer T FTERT IR Tk & hT ST R |

The appeal filed by the appellant stands disposed of in above terms.

Attested

e
Manish Kumar

Superintendent(Appeals),
CGST, Ahmedabad
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To,

Rajendrakumar Chauhan, Appellant
B/1,Sattadhar Park, Nr. Shivkadar Flat,

Chandlodiya, Ahmedabad-380061

Respondent
The Assistant Commissioner,
CGST, Division-VII,
Ahmedabad North
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Copy to:
1) The Principal Chief Commissioner, Central GST, Ahmedabad Zone

2) The Commissioner, CGST, Ahmedabad North
3) The Assistant Commissioner, CGST, Division VII, Ahmedabad North
4) The Assistant Commissioner (HQ System), CGST, Ahmedabad North

(for uploading the OIA)
5’)/(}uard File
6) PA file







